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RULES  AND  REGULATIONS 


Title  45— Public  Welfare 

CHAPTER  I— OFFICE  OF  EDUCATION.  DE¬ 
PARTMENT  OF  HEALTH,  EDUCATION. 
AND  WELFARE 

PART  116c— GRANTS  TO  STATE  AGEN¬ 
CIES  FOR  PROGRAMS  TO  MEET  THE 
SPECIAL  EDUCATIONAL  NEEDS  OF 
CHILDREN  IN  INSTITUTIONS  FOR  NE¬ 
GLECTED  OR  DELINQUENT  CHILDREN 

Interim  Regulations 

In  accordance  with  section  503  of  the 
Education  Amendments  of  1972  (Pub.  L. 
92-318)  and  pursuant  to  the  authority 
contained  in  section  123  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  (20  U.S.C.  241c-3>  as  amended  by 
Pub.  L.  93-380,  the  Commissioner  of  Ed¬ 
ucation,  with  the  approval  of  the  Sec¬ 
retary  of  Health,  Education,  and  Wel¬ 
fare  on  October  22,  1975,  published  a 
Notice  of  Proposed  Rulemaking  that 
would  amend  Title  45  of  the  Code  of 
Federal  Regulations  by  adding  a  new 
Part  116c.  Section  123  of  Title  I  con¬ 
tinues  the  program  enacted  in  Pub.  L. 
89-750  which  provides  for  grants  to  State 
agencies  directly  responsible  for  the  free 
public  education  of  children  in  institu¬ 
tions  for  neglected  or  delinquent  chil¬ 
dren. 

Comments  made  in  response  to  the 
notice  of  proposed  rulemaking  were  re¬ 
ceived  in  writing,  at  a  meeting  of  repre¬ 
sentatives  of  applicant  State  agencies 
and  of  the  administering  State  educa¬ 
tional  agencies  held  December  1.  1975, 
and  at  a  public  hearing  held  December  4. 
1975.  As  a  result  of  these  comments,  the 
following  interim  regulations  are  being 
published  to  implement  programs  au¬ 
thorized  by  20  U.S.C.  241C-3,  and  they 
will  become  effective  in  accordance  with 
section  431(d)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(d(>  as 
amended  by  section  405  of  Pub.  L.  94-482. 
( See  paragraph  6  of  this  preamble. ) 
Further  pubhe  comment  is  invited,  and 
interested  parties  should  direct  their 
written  suggestions,  objections,  or  other 
statements  of  view  to  the  U.S.  Office  of 
Education.  400  Mai-yland  Avenue,  SW., 
Washington,  D.C.  20202.  Attention: 
Chairman,  Office  of  Education  Task 
Force  on  Section  503.  Comments  should 
be  submitted  no  later  than  May  27,  1977. 
Comments  and  suggestions  submitted  in 
writing  will  be  available  for  review  in  tlie 
above  office  between  the  hours'  of  8:30 
a.m.  and  4; 00  p.m.  Monday  through  Fri¬ 
day  of  each  week.  The  program  officer 
who  may  be  contacted  about  these  in¬ 
terim  regulations  is  Mr.  Pat  O.  Mancini. 
telephone  202/245-2682. 

i.  Reorganization  of  Part  116.  The 
regulations  for  programs  authorized  by 
Title  I  of  the  Elementary  and  Secondary 
Education  Act  have  been  reorganized 
into  five  parts.  Part  116  now  contains 
provisions  applicable  to  all  Title  I  pro¬ 
grams,  while  the  remaining  four  Parts 
deal  individually  with  one  of  the  cate¬ 
gories  of  applicant  agencies  created  by 
the  statute  (Local  educational  agencies. 
Part  116a;  State  agencies  fcH*  Handicap¬ 
ped  Children,  Part  116b;  State  agencies 
for  neglected  or  delinquent  children. 


Part  116c;  and  State  educational  agen¬ 
cies  in  their  capacity  of  grantee  for  pro¬ 
grams  for  migratory  children.  Part 
116d).  Parts  116  and  116a  were  published 
as  final  regulations  on  September  28, 
1976  in  41  PR  42894.  Therefore,  Part  116, 
Part  116c,  and  the  applicable  provisions 
of  the  Office  of  Education  General  Pro¬ 
visions  Regulations  published  in  the  Fed¬ 
eral  Register  in  38  FR  30654  (November 
6,  1973) .  45  CPR  100,  100b,  and  100c  con¬ 
stitute  all  the  regulations  governing  Title 
I  programs  conducted  by  State  agencies 
for  children  in  institutions  for  neglected 
or  delinquent  children. 

At  present  there  are  no  guidelines  re¬ 
lated  to  Part  116c.  If  guidelines  are  is¬ 
sued  in  the  future,  they  will  be  published 
in  the  Federal  Registfr  and  will  merely 
offer  suggestions  or  recommendations  for 
meeting  certain  mandatorv  require¬ 
ments  .set  forth  in  the  regulations. 

2.  Section  503  procedureft  and  effect. 
S5ction  503  of  the  Education  Amend¬ 
ments  of  1972  requires  the  Commissioner 
to  study  all  rules,  regulations,  guidelines, 
or  other  published  interpretations  or 
orders  iscued  bv  him  or  bv  the  Secretary 
after  Jun"  30.  1965,  in  connection  with, 
or  affecting,  the  administration  of  Office 
of  Education  r^roarams;  to  report  to  the 
Committee  on  Labor  and  Public  Welfare 
of  th''  S'nate  and  the  Committee  on  Ed- 
i'ca)ion  and  Iiabor  of  the  House  of  Rep- 
r''‘=ent.ativcs  concerning  such  studv;  and 
to  pub’i'^h  in  the  Federal  Regt.ster  such 
r'des,  rcpiilations.  guidelines,  interpreta¬ 
tion  =  end  orders  with  an  cpnortunitv  for 
nubh-  h'^anug  on  the  matters  so  pub- 
]4-hod.  These  reputations  reflect  the  re¬ 
sults  of  this  studv  as  it  pertains  to  pro- 

autborizad  bv  section  123  of  Title 
I  of'  (ha  ’Tioinentarv  and  Secondary  Edu- 
c'f’OM  Act  a-  amended. 

3.  Citations  of  legal  authority.  As  re- 
ouired  by  section  431(a)  of  the  General 
Education  Provisions  Act  (20  U  S.C.  1232 
(a)  )  as  amended  by  section  ^05  of  Pub. 
L.  94-482  and  section  503  of  the  Educa¬ 
tion  Amendments  of  1972,  a  citation  of 
statutory  or  other  legal  authority  for 
each  section  of  the  regulations  has  been 
placed  in  parentheses  on  the  line  fol¬ 
lowing  the  text  of  the  section. 

4.  Summary  of  comments  and  re¬ 
sponses.  The  following  Is  a  summary  of 
comments  received  in  response  to  the 
Notice  of  Proposed  Rulemaking.  Each 
comment  is  followed  by  a  response  which 
indicates  either  a  change  in  the  Interim 
regulation  or  the  reason  whv  no  change 
was  considered  necessary.  Specific  com¬ 
ments  are  arranged  in  the  order  of  the 
sections  of  the'  interim  regulation  to 
which  they  pertain. 

Section  116c.t  Applicability. 

Comment.  One  commenter  suggested 
that  the  reference  to  neglected  or  de¬ 
linquent  children  be  changed  to  ne¬ 
glected  or  delinquent  “persons.” 

Response.  No  change  was  made  in  this 
section  because  section  123  of  the  Act 
is  specifically  limited  to  “children  in  in¬ 
stitutions  for  neglected  or  delinquent 
children”.  For  clarification,  8  116c.2  de¬ 
fines  a  child  as  a  person  under  21  years 
of  age. 


Section  116c. 2  Definitions. 

1.  Comment.  One  commenter  suggested 
that  the  deflnitlcm  of  “adult  correctional 
institution”  be  modified  by  substituting 
“any  setting”  for  “residential  institu¬ 
tion  " 

Response.  The  definition  has  been 
modified  so  as  not  to  characterize  the 
nature  of  the  facility  in  which  the 
children  are  confined.  Section  116c.5  pro¬ 
vides  that  to  be  counted  in  average  daily 
attendance  a  child  must  be,  among  other 
things,  in  the  custody  of  the  public  agen¬ 
cy  that  assigned  him  or  her  to  an  in¬ 
stitution. 

2.  Comment.  One  coimnenter  requested 
that  definitions  be  added  for  “special 
educational  needs,”  and  “needs  asse.ss- 
ment.” 

Response.  Section  116c. 12  has  been  ex¬ 
panded  to  include  the  minimal  require¬ 
ments  of  a  needs  assessment  and  now 
provides  guidance  for  the  identification 
of  special  educational  needs.  Therefore, 
this  suggestion  was  not  adopted. 

Section  116c. S  Determination  of  average 
daily  attendance. 

Section  116c.2  of  the  Notice  of  Pro¬ 
posed  Rulemaking  provided  the  follow¬ 
ing  definition: 

“  ‘Average  dally  attendance,’  in  the 
case  of  children  in  institutions  for  ne¬ 
glected  or  delinquent  children  or  in  adult 
correctional  institutions,  mearis  the 
average  number  of  such  children  under 
21  years  of  age  (for  whom  the  applicant 
State  agency  is  directly  responsible  under 
State  law  for  providing  free  public  ed¬ 
ucation)  who  participated  on  a  daily 
basis  in  schools  operate  or  supported  by 
that  agency,  (including  schools  provid¬ 
ing  education  for  these  children  under 
contract  or  other  arrangement  with  the 
agency),  during  the  latest  completed 
school  year  in  an  organized  program  of 
instruction :  . 

"(i)  Supported  by  State  funds;  and 

“(ii)  Recognized  under  State  law  as 
furnishirg  elementary  and  secondary 
education,  but  not  beyond  grade  12.” 

1.  Comment.  One  commenter  recom¬ 
mended  that  average  daily  attendance  be 
computed  in  the  same  manner  as  for 
Pub.  L.  89-313  (now  section  121  of  Title 
I.  providing  for  State  operated  programs 
for  handicapped  children). 

Response.  Section  123(bi  of  the  .*ct 
provides  for  the  distribution  of  Title  I 
funds  in  part  on  the  basis  of  “tlie  num¬ 
ber  of  children  in  average  dally  attend¬ 
ance  as  determined  by  the  Com¬ 
missioner.  at  schools  for  such  children 
operated  or  supported  by  that  (State) 
agency.”  The  supplemental  nature  of 
Title  I  requires  that  children  counted 
and  served  be  actually  receiving  educa¬ 
tional  services  on  a  regular  basis.  Section 
116C.5  is  intended  to  satisfy  these  re¬ 
quirements,  with  special  attention  to  the 
unique  aspects  of  institutions  for  ne¬ 
glected  or  delinquent  children  and  adult 
correctional  institutions.  Both  the  prior 
provision  for  the  computation  of  aver¬ 
age  daily  attendance  in  State  operated 
or  State  supported  schools  for  handi¬ 
capped  children  (8  116.1(c)(2),  32  FR 
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2'<42,  February  S,  1987)  and  S  116c.5 
measure  a  chlkl’s  daily  attendance  by 
the  number  of  hours  he  or  she  partici¬ 
pates  per  day.  However,  the  special  re- 
qulreinentB  these  instttutioos  pre¬ 
clude  a  requirement  oi  daily  participa¬ 
tion  In  the  non-federally  funded  educa¬ 
tional  program. 

2.  Comment.  A  number  of  c(Hmnents 
were  received  concerning  the  basis  on 
which  children  must  participate  in  non- 
federally  fimded  educational  program.s 
to  be  counted  in  average  daily  attend¬ 
ance.  Specific  comments  were  made  that 
children  should  be  counted  if  they  par¬ 
ticipate: 

<a)  On  less  than  a  daily  basis  (partic¬ 
ularly  those  In  adult  correctional  insti¬ 
tutions)  ; 

(b)  On  a  basis  commensurate  with 
their  abilities;  or 

<c)  For  less  than  a  full  day. 

■Response.  We  agree  that  daily  partic¬ 
ipation  in  a  basic  educational  program 
is  not  always  feasible,  and  S  116c.5  does 
not  require  it.  Moreover,  it  specifically 
provides  for  the  counting  of  children 
who  participate  for  less  than  a  full  day. 
The  supplementary  nature  of  Title  I. 
however,  requires  that  the  children 
counted  for  funds  and  eligible  to  be 
served  under  sectimi  123  be  regular  par¬ 
ticipants  in  a  continuing  educational 
program  in  basic  school  subjects.  The 
Office  of  Education,  having  reviewed  the 
comments  it  received,  is  of  the  opinion 
that  5  hours  of  participation  per  week 
ia  the  minimum  which  will  satisfy  that 
requirement. 

3.  Comment.  A  number  of  comment- 
ers  noted  the  difficulty  of  identifying 
eligible  education  programs  under  the 
definition  of  average  daily  attendance 
contained  in  the  Notice  of  Proposed 
Rulemaking.  Commenters  noted  the  lack 
of  formal  State  criteria  for  the  provision 
of  elementary  and  secondary  education 
or  free  public  education  to  children  in 
Institutions.  One  commenter  suggested 
that  children  in  rehabilitation  programs 
be  considered  in  average  daily  attend¬ 
ance. 

Response.  In  pointing  out  that  no  uni¬ 
form  view  exists  among  the  States  as  to 
what  constitutes  a  free  public  educa¬ 
tion  appropriate  for  children  in  institu¬ 
tions  for  neglected  or  delinquent  chil¬ 
dren,  the  commenters  have  raised  a 
difficult  problem.  In  the  absence  of  a 
workable  consensus,  these  interim  regula¬ 
tions  attempt  to  define  the  minimal  re¬ 
quirements  of  a  free  public  education  for 
the  purposes  of  section  123  in  terms  of 
the  type  of  Instruction,  namely  *'class- 
rotun  instruction  in  basic  school  subjects 
such  as  reading,  mathematics  and  voca¬ 
tionally  oriented  subjects."  (1 116c.5(d) .) 

4.  Comment.  A  number  of  commenters 
were  concerned  about  the  lack  of  Title  I 
programs  for  children  in  State  institu¬ 
tions  who  are  not  In  educational  pro¬ 
grams  supported  by  other  than  Federal 
fimds. 

Response.  No  change  was  made  in  the 
reguUkUon.  Section  123  provides  for 
grants  to  State  agencies  “directly  re- 
spenslMe  for  providing  free  public  edu¬ 


cation  for  rhlldren”  in  institutions.  The 
amount  of  these  grants  is  determined  in 
part  by  the  children’s  “average  daily 
attoklanco’*  in  non-federally  funded  ed¬ 
ucational  programs.  The  supplementary 
nature  of  Title  I  requires  that  only  those 
children  for  whom  a  free  public  educa¬ 
tion  is  being  provided  be  eligffile  to  re¬ 
ceive  services  ivovided  by  Section  123. 

Section  1J6C.12  Information  required  in 
applications. 

1.  Comment.  One  commenter  observed 
that  requiring  the  State  agency’s  ap¬ 
plication  to  indicate  the  approximate 
ages  of  the  youngest  and  oldest  children 
in  the  institutions  at  which  ’Title  I 
funded  so-vices  are  to  be  provided  served 
no  useful  purpose. 

Response.  Accordmgly,  this  require¬ 
ment  has  been  eliminated. 

2.  Comment.  One  commenter  suggested 
that  the  awllcant  agency  provide  a 
statement  oi  function  based  on  its 
"philosophy  and  functional  intent" 
rather  than  provide  specific  information 
for  each  institution. 

Response.  The  information  required 
concemiivg  existing  non-federally  funded 
educational  programs  and  the  children 
they  serve  is  set  forth  in  8  116c.l2(a). 
The  State  educational  agency  must  have 
this  information  for  it  to  meaningfully 
evaluate  the  State  agency’s  application 
and  make  the  various  determinations  re¬ 
quired  by  I  llic.l3.  Because  a  philo¬ 
sophical  statement  probably  would  not 
provide  enough  detailed  information 
about  the  educational  programs  already 
provided  in  each  institution,  the  sugges- 
ti(xi  was  not  adopted. 

3.  Comment.  One  commenter  suggested 
that  needs  assessment  be  considered  only 
a  general  requirement  and  that  the  State 
educational  agency  establish  the  specific 
nature  of  that  assessment. 

Response.  Title  I  is  a  supplemental 
program  for  children  with  special  edu¬ 
cational  needs.  The  only  way  to  identify 
those  needs  is  through  an  adequate 
needs  assessment,  the  minimal  require¬ 
ments  of  which  are  set  forth  in  fll6c.l2 
lb).  However,  as  suggested,  the  precise 
nature  of  that  assessment  is  left  to  the 
State  to  determine. 

4.  Comment.  One  commenter  recom¬ 
mended  that  standardized  test  scores 
showing  underachievement  be  consid¬ 
ered  sufficient  to  document  a  child’s  need 
for  supplementary  instruction,  while  two 
other  commenters  suggested  that  the 
second  sentence  of  8 116c.l2(c)  in  the 
Notice  of  Proposed  Rulemaking  which 
reads:  “This  needs  assessment  shall  be 
based  on  the  best  available  data  con¬ 
cerning  the  needs  of  the  children  partic¬ 
ularly  as  indicated  by  objective  measures 
of  educational  deficiency  •  •  •”  be 
modified  by  substituting  the  word  “in¬ 
cluding"  for  the  i^rase  “particularly  as 
indicated  by." 

Response.  Section  116c. 12(b)  requires 
State  agencies  to  employ  “objective 
measures  of  educational  achievement” 
in  making  a  needs  assessment,  while  at 
the  same  time  making  clear  that  factors 
other  than  standanUsed  teat  sccn-es  are 


to  be  considered  in  the  design  of  supple¬ 
mentary  edvcatianal  programs  and  in 
the  selection  of  Individual  children  to 
receive  serviees  tattosed  to  their  partic¬ 
ular  needs.  ’The  purpose  of  the  needs  as¬ 
sessment  is  to  deternune  the  special  ed¬ 
ucational  needs  to  be  met  and  the  iden¬ 
tity  of  those  children  that  possess  them. 
Standardised  test  scores  alone  are  in¬ 
adequate  lor  these  purposes. 

5.  Comment.  One  commenter  sug¬ 
gested  that  the  State  educational  agency 
be  given  program  responsibihty  under 
Title  I  for  those  children  who  have  left 
the  institution  and  are  residing  in  com¬ 
munity  treatment  facilities. 

Response.  This  suggestion  was  not 
adopted  ’The  grants  authorized  by  sec¬ 
tion  123  of  Title  I  are  to  be  "used  only 
for  childroi  ta  •  •  •  institutions.”  (em¬ 
phasis  added).  Children  who  are  no 
longer  in  the  custody  of  the  public 
agency  which  assigned  them  to  an  in- 
stitutkm  are  therefore  not  eligible  to  be 
counted  or  served  under  this  section. 

6.  Comment.  One  commenter  recom¬ 
mended  that  1 116e.l2(g)  of  the  Notice 
of  Proposed  Rulemaking  be  revised  to 
include  remodeling. 

Response.  ’The  specific  recommenda¬ 
tion  was  not  adopted.  However,  8116c.l2 
(c)(6)  oi  the  interim  regulations  now 
refers  to  45  CFR  Ilf. 32  which  provides 
that  Title  I  funds  may  be  used  to  re¬ 
model  school  faculties  if  “essential”  to 
the  success  oi  a  project. 

Section  116c.l3  Criteria  for  approval  of 
applications. 

1.  Comment.  Some  commenters  sug¬ 
gested  that,  although  they  endorsed  the 
emphasis  on  basic  skills,  there  should 
be  limited  flexlbllUy  to  permit  inclusion 
oi  related  subjects  such  as  social  studies, 
vocational  siffijects.  cultural  enrichment, 
field  trips,  and  socialization  activities. 
Another  commenter  recommended  that 
activities  like  these  be  permitted  if  the 
applicant  agency  demonstrates  substan¬ 
tial  effort  to  upgrade  basic  skills  using 
non-Pederal  funds. 

Response.  While  8  116c. 13(b)  does  re¬ 
quire  that  Title  1  funded  projects  be 
designed  to  meet  the  special  educaticmal 
needs  identified  In  8  116c. 12(b)  and  sup¬ 
plement  the  non-federally  fimded  edu- 
caticmal  program,  it  also  affords  the 
State  agencies  s<xnc  latitude  in  formu¬ 
lating  the  precise  nature  of  the  supple¬ 
mentary  educational  services  to  be  pro¬ 
vided.  The  State  agency  must,  however, 
define  and  justify  the  Title  I  services  it 
proposes  to  ixuvide  in  terms  of  the  edu¬ 
cational  needs  of  those  children  who  are 
eligible  to  be  counted  in  average  daily 
attendance.  Whether  ’Title  1  funds  should 
be  used  to  provide  services  that  supple¬ 
ment  closely  related  services  already 
provided  out  of  non-Federal  funds,  or 
to  provide  substantially  different  serv¬ 
ices,  will  depend  (m  the  educational 
needs  of  the  children  and  the  nature  of 
the  services  already  provided. 

5.  Other  signifUant  changes  from  the 
notice  of  proposed  nJemsMng. 

(a)  The  definition  of  average  daily  at¬ 
tendance  contained  In  8 116c.2  of  the 
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proposed  rule  has  been  redrafted  and 
placed  in  §  116c.5  In  order  to  facilitate 
the  identification  of  those  children  who 
are  eligible  to  be  counted  In  computing 
average  daily  attendance. 

(b)  In  order  to  provide  a  clearer  state¬ 
ment  of  the  responsibilities  of  State 
agencies,  §  116c42  has  been  redrafted  as 
a  new  section  headed  “Information  re¬ 
quired  in  applications.”  Paragraph  (a) 
of  this  new  section  requires  certain  in¬ 
formation  regarding  the  non-federally 
funded  education  program.  Paragraphs 
(b)  and  (c)  establish  the  basic  require¬ 
ments  for  a  needs  assessment  and  a  proj¬ 
ect  description. 

(c)  The  definition  of  an  “institution 
for  delinquent  children”  found  in  S  116c.2 
has  been  rewritten  to  make  it  clear  that 
the  definition  includes  Instltutims  that 
receive  children  who,  while  not  adjudi¬ 
cated  as  delinquent,  have  been  charged 
with  a  violation  of  State  law  and  have 
been  found  to  be  in  need  of  supervision. 

6.  Effective  date.  Pursuant  to  secticm 
431(d)  of  the  General  Education  Provi¬ 
sions  Act  (20  Uj3.C.  1232(d)),  as 
amended  by  section  405  of  Pub.  L.  94-482, 
these  regulations  have  been  transmitted 
to  the  Congress  concurrently  with  their 
publication  in  the  Federal  Register.  Sec¬ 
tion  431(d)  provides  that  regulations 
subject  thereto  shall  become  effective  on 
the  forty-fifth  day  after  the  date  of  this 
transmission,  subject  to  the  provisions 
concerning  Congressiimal  action  and  ad¬ 
journment.  Therefore,  except  with  re¬ 
spect  to  the  determination  of  the  amount 
a  State  agency  is  eligible  to  receive,  these 
regulations  shall  govern  all  aspects  of  the 
grant-making  process  for  Fiscal  Year 
1978,  Including  questions  relating  to  the 
eligibility  of  children  to  receive  services 
supported  by  these  grants.  However,  the 
amoimt  available  to  a  State  agency  shall 
be  calculated  on  the  same  basis  as  that 
calculation  was  made  for  grants  for 
Fiscal  Year  1977. 

Note. — ^The  Office  of  Education  has  deter¬ 
mined  that  this  document  does  not  contain 
a  major  proposal  requiring  preparation  of  an 
Inflation  Impaoi  Statement  under  Executive 
Order  11831  and  OMB  Circular  A-107. 

(Catalog  of  Fedwal  Domestic  Assistance  Pro¬ 
gram  Number  13.431,  Educationally  Deprived 
ChUdren  In  State  Institutions  Serving 
Neglected  or  Delinquent  ChUdren.) 

i  Dated:  February  11,  1977. 

William  F.  Pierce, 

Acting  Commissioner 
of  Education. 

Approved:  March 31, 1977. 

Joseph  A.  Califano.  Jr., 

Secretary  of  Health. 
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tions. 

Aothoritt:  Sec.  101(a)(2)(E),  Pub.  L. 
93-380,  88  Stot.  494  (20  U.S.C.  241C-3),  un¬ 
less  otherwise  noted. 

Subpart  A — General 
§116i‘.l  Applicability. 

(a)  Scope.  The  regulations  in  this  Part 
govern  programs  and  projects  for  which 
funds  are  provided,  pursuant  to  section 
123  of  Title  I  of  the  Elementary  and  Sec¬ 
ondary  Education  Act  of  1965,  as 
amended,  to  State  agencies  directly  re¬ 
sponsible  for  providing  free  public  ed¬ 
ucation  for  children  in  institutions  for 
neglected  or  delinquent  children  or  in 
Eulult  correctional  institutions,  to  meet 
the  special  educational  needs  of  these 
children. 

(b)  Other  applicable  provisions.  As¬ 
sistance  provided  under  this  Part  is  sub¬ 
ject  to  all  provisions  contained  In  Part 
116  (general  requlr^^ts  rating  to 
Title  I  of  the  Act)  and  the  applicable 
provisions  of  Parts  100,  100b  cmd  100c  of 
this  Title  relating  to  fiscal,  administra¬ 
tive.  pr(H>erty  management,  and  other 
matters. 

(c)  The  text  of  the  Title  I  statute  is 
contained  in  full  in  the  Amiendix  to  Part 
116  of  this  chi^ter.  (41  FR  42907,  Sep¬ 
tember  28,  1976)  (secticm  501(b)(1)(A) 
of  Pub.  L.  94-482  amends  section  125  of 
the  Title  I  srtatute  by  striking  out  “Ex¬ 
cept  as  provided  in  section  843  of  the  Ed- 
ucatlcm  AmNidments  of  1974,  no”  and 
inserting  in  its  place  “No,”  while  sec¬ 
tion  501(0)  of  Pub.  L.  94-482  amends 
section  125  by  striking  out  “State  agency” 
both  places  it  appears  and  inserting  in 
its  place  “State.”) 

(20  UA.C.  241C-3.) 

§  1 16c.2  Definitions. 

“Adult  correcticmal  institution”  meEins 
a  facility  in  which  persons  are  confined 
as  a  result  of  a  ccmvlctlon  of  a  criminal 
offense,  including  persons  under  21  years 
of  age. 

“Child”  means,  for  the  puniose  of  this 
Part,  a  person  imder  21  years  of  age. 

“Custody”  means  custody  as  defined 
by  State  law.  However,  for  the  purposes 
of  this  Part  a  child  who  resides  in  an 
institution  24  hours  a  day  is  deemed  to 
be  in  the  custody  of  the  public  agency 
that  assigned  him  or  her  to  that  institu¬ 
tion. 

“Institution”  means  either  an  institu¬ 
tion  for  neglected  children,  an  institu¬ 
tion  for  delinquent  children,  or  an  adult 
correctional  institution. 

“Institution  for  ddinquent  children” 
means  a  facility  which  is  operated  for  the 
care  of  children  who  are  in  the  custody 
of  a  public  agency  as  a  result  of  a  finding 
under  State  law  that  they  are  either 
(a)  delinquent  or  (b)  in  need  of  treat¬ 
ment  or  supervision  after  being  charged 
with  a  violation  of  State  law,  and  which 
has  an  average  length  of  stay  of  at  least 
30  days. 
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“Institution  for  neglected  children” 
meEms  a  facility  (other  than  a  foster 
home)  which  is  operated  for  the  care  of 
children  who  are  in  the  custody  of  a 
public  figency  as  the  result  of  a  find¬ 
ing  of  neglect  imder  State  law.  and  which 
has  an  average.length  of  stay  of  at  least 
30  days. 

“State  agency”  means  an  agency  of 
State  government  which  is  directly  re¬ 
sponsible  for  the  free  public  education  of 
children  in  institutions  for  neglected  or 
delinquent  children  or  in  adult  correc¬ 
tional  Institutions.  (This  education  may 
be  provided  in  schools  operated  or  sup¬ 
ported  by  the  State  agency  or  in  schools 
under  contract  Or  other  arrangement 
with  that  agency.)  The  term  does  not 
Include  an  agency  whose  responsibility 
for  these  children  is  limited  to  the  dis¬ 
tribution  of  State  financlsd  fuslstance 
to  other  agencies  which  State  law  makes 
directly  responsible  for  the  free  public 
education  of  these  children. 

(20  UA.C.  241e-8.) 

Subpart  B — Amounts  Available  for  Grants 
and  Payments 

§  116c.3  GranUt  which  a  Slate  agency  is 
eligible  to  receive. 

(a)  From  information  supplied  by  a 
State  agency,  the  Commissioner  shall: 

(1)  Determine  the  amount  that  a  State 
agency  (other  than  the  State  agency  for 
Puerto  Rico)  is  eligible  to  receive  und^ 
this  Part  for  any  fiscal  year  In  accord¬ 
ance  with  the  provisions  of  sections  123, 
124,  and  125  of  Title  I  of  the  Act  and 
S  116C.5;  and 

(2)  Determine  the  amount  available 
for  a  State  agency  in  Puerto  Rico  in  ac¬ 
cordance  with  sections  123  and  125  of 
Title  I  of  the  Act  and  S  116c.5. 

(b)  The  Commissioner  shall  Inform 
the  State  educational  agency  of  each 
State  of  the  results  of  these  determina¬ 
tions. 

(c)  For  the  purpose  of  computing  an 
allocation  under  this  Parti  the  Commis¬ 
sioner  may  not  ooimt  a  child  who  is 
coimted  In  average  dally  attendance  un¬ 
der  the  provisions  of  Part  116b  (State 
Operated  Programs  for  Handicapped 
Children)  of  this  chapter. 

(20  UA.C.  241C-8.) 

§  116c.4  Amoiinit,  available  fur  graniK. 

The  State  educational  agency  shall 
notify  each  State  sigency  of  the  amoimt 
available  to  it  under  i  116c.3  and  from 
that  sunoimt  shall  make  funds  available 
to  the  State  agency  equal  to  the  cost  of 
programs  and  projects  approved  by  the 
State  educationsd  agency  In  accordance 
with  the  procedure  prescribed  by  Sub¬ 
part  C  of  this  Part.  The  amount  made 
available  to  a  State  agency  under  this 
section  shall  not  exceed  the  amount  the 
agency  is  entitled  to  receive  under 
f  116C.3. 

(30  n.S.C.  241C-3,  241g(a) .) 

§  116r.5  Detrrminatiun  of  average  daily 
attendanre. 

(a)  To  be  counted  In  average  dally 
attendance,  a  child  must  be: 
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(1)  In  the  custody  of  the  public 
agency  that  assigned  him  or  her  to  an 
institution; 

(2)  One  for  whom  a  State  agency  is 
providing  a  free  public  education;  and 

(3)  In  an  organized  program  of  in¬ 
struction  (not  beyond  grade  12) ,  at  least 
five  hoiu%  per  week. 

(b)  Average  dally  attendance  is  com¬ 
puted  for  each  lnstltuti<m  on  the  basis 
of  daily  records  for  the  number  of  days 
the  organized  program  of  instruction 
was  in  session  during  the  most  recently 
completed  school  year. 

(c)  For  the  purpose  of  computing 
average  daily  attendance ; 

(1)  A  child  is  counted  as  being  in  a 
full  day  of  attendance  for  each  day  he 
or  she  attends  the  organized  program 
of  instruction  for  three  (3)  or  more 
hours;  and 

(2)  A  child  is  counted  as  being  in  one- 
half  ( ^)  day  of  attendance  for  each  day 
he  or  she  attends  the  organized  program 
of  instruction  for  at  least  one  (1)  hour, 
but  less  than  three  (3)  hours. 

(d)  For  the  purpose  of  this  section,  an 
organized  program  of  Instruction  means 
an  educational  program  which  consists 
of  classroom  instruction  in  basic  school 
subjects  such  as  reading,  mathematics, 
and  vocationally  oriented  subjects,  and 
which  is  supported  by  other  than  Fed¬ 
eral  funds.  Neither  the  manufacture  of 
goods  within  the  institution  nor  activ¬ 
ities  related  to  Institutional  maintenance 
are  considered  classroom  Instruction. 

(30  U.S.C.  241C-3.) 

Subpart  C — Program  Requirements 

V 

§  Il6c.li  AppliralioiiN. 

A  State  agency  may  apply  to  the  State 
educational  agency  for  a  grant  or  grants 
of  Federal  funds  imder  this  Part  in  the 
amount  authorized  by  S§  116c.3  and 
116C.4  to  be  used  to  meet  the  special  edu¬ 
cational  needs  of  children  eligible  to  be 
counted  in  average  daily  attendance  in 
accordance  with  8  116c.5. 

(30  U.S.C.  341C-3,  241e(a),  344(6)  (B).) 

§  116«'.12  InforniMlioii  rpqiiirtNi  in  ap- 
plifaliunK.  ^ 

The  State  agency  shall  include  the 
following  information  in  each  applica¬ 
tion  it  makes  to  the  State  educational 
agency  as  authorized  by  8  116c. 11. 


(a)  Institutional  information.  With 
respect  to  each  institution  at  which  Title 
I  fimded  services  are  to  be  provided,  the 
application  must  Include: 

(1)  The  name  and  location; 

(2)  Hie  classification  (i.e.,  adult  cor¬ 
rectional,  delinquent,  or  neglected) ; 

(3)  The  total  population  at  time  of 
aiiplicatlon; 

•  4)  The  total  number  of  children  at 
the  time  of  application; 

<S)  The  total  number  of  children  eli¬ 
gible  to  be  counted  in  average  dalh'  at¬ 
tendance  at  the  time  of  application; 

(6)  A  description  of  the  nature  and 
scope  of  the  education  program  cur¬ 
rently  being  conducted  for  those  children 
counted  in  paragraph  (a)  (5)  of  this  sec¬ 
tion  with  funds  other  than  those  pro¬ 
vided  under  this  Part,  including  types 
of  instruction,  number  of  children  being 
served  and  number  of  staff  employed  in 
each  major  area  or  component,  and 
source  of  funding.  ^ 

(b)  Needs  assessment.  With  respect  to 
the  educational  needs  of  the  childroi  to 
be  served,  the  application  must  include: 

(1)  A  description  of  the  procedures 
(including  objective  measures  of  educa¬ 
tional  achievement  and  special  diagnos¬ 
tic  tests)  used  to  determine  the  special 
educational  needs  of  the  children  eligible 
to  be  served,  as  well  as  a  description  of 
the  additional  procedures  the  State 
agency  intends  to  employ; 

(2)  An  analysis  of  the  results  of  those 
procedures,  including  the  special  educa¬ 
tional  needs  identified  and  the  number 
of  eligible  children  exhibiting  those 
needs;  and 

.  (3)  A  summary  evaluation  of  the  effec¬ 
tiveness  of  similar  past  projects  funded 
by  section  123  of  Title  I  in  accomplishing 
their  objectives. 

(c)  Project  descriptions.  With  respect 
to  the  proposed  project,  the  application 
must  include: 

(DA  statement  of  the  educational  ob¬ 
jectives  of  the  proposed  project  and  the 
related  performance  criteria; 

(2)  A  description  of  each  service  to  be 
provided  as  a  means  of  accomplishing 
the  project’s  objectives; 

(3)  The  estimated  number  of  children 
to  be  served  by  age  and  anticipated  grade 
placement; 

(4)  A  description  of  the  type  and  num¬ 
ber  of  staff  to  be  employed,  and  of  any 
inservice  training  (including  the  type  of 
training,  frequency,  and  number  and 


type  of  staff  members  who  will  partici¬ 
pate  in  that  training) ; 

(5)  A  budget  based  on  categories  of  ex¬ 
penditure  prescribed  by  the  State  educa¬ 
tional  agency  with  appropriate  detail  by 
service  and  by  institution; 

(6)  A  description  of  the  use  of  Title  I 
funds  for  construe tlMi  or  equipment  in 
accordance  with  45  CFR  116.32;  and 

(7)  A  description  of  the  procedures 
and  instalments  by  which  the  effective¬ 
ness  of  the  program  will  be  evaluated, 
in  accordance  with  45  CFR  116.43(a). 
(30  U.8.C.  3410-3,  241e(a),  344(6)  (B).) 

§  Il6c.l3  C'j-ilrria  for  llir  appntMtl  of 
MppliralionH. 

A  State  educational  agency  shall  ap¬ 
prove  a  project  for  which  an  application 
has  been  made  only  if  it  determines  that 
the  project  is  of  sufficient  size,  scope,  and 
quality  to  give  reasonable  prmnise  of 
substantial  progress  toward  meeting  the 
special  educational  needs  of  the  children 
to  beeerved.  This  determination  may  be 
made  only  upon  a  finding  that; 

(a)  The  application  cemtains  the  in¬ 
formation  required  by  8 116c.l2  and 
demonstrates  compliance  with  all  other 
requirements  in  this  Part  and  the  ap¬ 
plicable  requirements  of  Parts  100,  100b. 
100c,  and  116  of  this  Title; 

(b)  The  project  set  forth  in  the  appli¬ 
cation  is  designed ; 

(1)  To  meet  the  special  educational 
needs  of  the  children  to  be  served,  as 
identified  in  accordance  with  8  116c. 12 
(b) ;  and 

(2)  To  supplement  the  existing  pro¬ 
grams  described  in  accordance  with 
S  116c.l2(a)(6). 

(c)  The  evaluation  plans  comply 
with  45  CFR  116.43  and  are  adequate  for 
measuring  the  attainment  of  the  objec¬ 
tives  described  in  the  application  in  ac¬ 
cordance  with  8  116c. 12(c)  (1) ; 

(d)  No  funds  other  than  those  au¬ 
thorized  by  Title  I  of  the  Act  are  avail¬ 
able  to  provide  the  services  proposed  in 
the  application;  and 

(e)  The  project  has  not  been  designed 
to  meet,  nor  will  it  have  the  effect  of 
meeting,  the  general  needs  of  the  insti¬ 
tution,  a  school  within  the  institution, 
the  student  body  at  large,  or  the  needs 
of  a  specified  grade  within  that  school. 

(30  U.S.C.  341G-3,  341e(a),  344(6)  (B)  ) 
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